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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(M), 
GOHPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                       S.D.J.M(M), GOHPUR 

                             GR: 5/11 

                U/S 448/354/352/34 of IPC 

                 STATE OF ASSAM……………………PROSECUTION 

                               v. 

                 Sri Deben Basumatary and ors ………ACCUSED 

Ld. Advocates: For Prosecution………Smti Bornali Chetia, Ld.APP 

                   For Defence…….Sri Pranjal Brauah , Ld. Advocate 

Evidence Recorded on : 22.2.12 

Argument heard on: 17.09.15 

Judgment delivered on: 07.10.15 

 

                                                    J U D G M E N T 

1. The prosecution’s case, in brief, is that , on 29.12.10, the accused  

persons had entered into the house of the informant, Smti Nimati 

Swargiary, outraged her modesty and assaulted her. Hence, the 

case.  

2. The informant has lodged the FIR on 03.1.11, at Gohpur P.S, which 

had led to the registration of Gohpur P.S Case no. 02/11 u/s 

143/448/354/323 of IPC. After investigation, the charge sheet u/s 

448/354/352/34 of IPC was filed against the accused persons, 

namely, Sri Deben Basumatary, Sri Prasen Basumatary, Sri Jaitun 

Bhaisa Muchahary and Smti Bonti Bhaisa Muchahary. 

3.  On appearance before Court, after furnishing of copies, particulars 

of offences u/s 448/354/352/34 of IPC were explained to the 
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accused persons, to which they pleaded not guilty and claimed to 

be tried. 

4. The prosecution had examined 3 witnesses. The accused persons 

are examined u/s 313 CrPC. The defence side did not adduce any 

evidence. Heard arguments. 

 

 POINTS FOR DETREMINATION: 

5. Whether the accused persons, in furtherance of their common 

intention, had committed house trespass by entering into the 

house of the informant with the intention to commit any offence or 

intimidate her, on 29.12.10? 

6. Whether the accused persons, in furtherance of their common 

intention, had outraged the modesty of the informant on 29.12.10? 

7. Whether the accused persons, in furtherance of their common 

intention,  had assaulted the informant on 29.12.10? 

DISCUSSION AND DECISION BASED ON REASON: 

8. PW1, Smti Nimati Swargiary, the informant,in her examination in 

chief has stated that on the day of occurrence, her grand daughter 

and grandson in law had come to her house as guests. At that 

time, the accused persons came to her house and had assaulted 

her with lathi and kicked her. She was beaten when she had tried 

to prevent the accused persons, when they wanted to assault her 

grandson in law. The accused persons had grabbed her neck. The 

accused , Deben had slapped her grandson in law. The accused 

Jaitun and Banto were hurling abuses at her. She had saved herself 

by fleeing. She had lodged the case. She stated that the accused 

persons had drove her out of her house. 

9. In her cross examination, she has stated that at the time of the 

incident, her granddaughter, Lakheswar Daimary, grand son-in-
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law, Lampha Daimary were present in her house. She stated that 

the house of Lampha is far away from her house. She stated that 

Balin Sargiary did not come to the place of occurrence. Her 

granddaughter had married a Muslim man. The village people were 

unhappy with that marriage. Her granddaughter and grand son-in-

law had come to her house after one year of their marriage. She 

denied the suggestion that village people had objected to the visit 

of her granddaughter and grand son-in-law. She stated that at 

first, Deben had assaulted her. Thereafter, Emily Basumatary had 

assaulted her with bamboo stick, and Prasen ahd kicked her.  

10. She also stated that the FIR was written by a Muhari, in Gohpur, 

but she did not mention his name in the FIR. She stated that she 

had lodged the FIR on the day of the incident. She denied that she 

did not state before the I.O. that Deben had assaulted her at first, 

Emily had assaulted her with a lathi and Prasen had kicked her. 

She denied that she did not tell the police about the damage to her 

house. The injured were being treated at Gohpur hospital. She 

denied the suggestion that she had sustained no injury and the 

accused persons had not assaulted her. She denied the suggestion 

that as the village people had raised objection to the visit of her 

grand son-in-law to her house, she had lodged this false case. 

11. PW2, Sri Jyotish Daimary, in his examination in chief has stated 

that on the day of occurrence, the accused persons had assaulted 

the informant in her house. The grand daughter and grandson in 

law were present in the house of the informant. The accused 

persons had drove them away from the house. Now the informant 

does not stay there. 

12. In his cross examination, he stated that his house is about 100 

meters away from the house of the informant. There is no other 

house in between his house and the house of the informant, but 

there are trees and vegetation in between. He stated that if 
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anything happens in the house of the informant, it cannot be seen 

from his house. He stated that he did not visit the place of 

occurrence at the time of the incident. He stated that he could not 

say, who had assaulted whom. The accused Deben Basumatary is 

the son of the sister of the informant. The accused Emily is the 

sister of the informant. As the granddaughter of the informant had 

married a Muslim man, there was differences between the accused 

persons and the informant. He had not seen any injury on the body 

of the informant. Police had questioned him. The informant is his 

grandmother. He denied the suggestion that he had deposed 

falsely. 

13. PW3, Sri Lampha Daimary, in his examination in chief has stated 

that he stated that one day, he had gone out for work. He stated 

that the accused persons had gone to the house of the informant 

and had beaten her. He stated that he had seen the assault. Now, 

the informant does not live at the place of occurrence.  

14. In his cross examination, has stated that he was not present at the 

place of occurrence. Police had questioned him. He denied that he 

did not state before police that the accused Deben had assaulted 

the informant. The house of the informant is near to his house. 

There were about 30/40 people who were present at the place of 

occurrence. People such as Minaram, Narayan, Ajay, etc were 

present at the place of occurrence. He denied the suggestion that 

he had deposed falsely that Deben had assaulted her. He stated 

that blood was oozing from the back of the informant. He stated 

that he had seen a three foot long bamboo stick in the hands of 

the informant. He stated that he did not tell the police about the 

stick. He stated that the informant is her mother in law. He denied 

that he has deposed falsely. 
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APPRECIATION OF EVIDENCE: 

15. The informant has stated that the accused persons had come to 

her house and had assaulted her. But there is no corroboration of 

her testimony. PW2, has stated that he had not gone to the place 

of occurrence, and that if an incident happens in the house of the 

informant, the same cannot be seen from his house. PW2 did not 

mention the manner in which he came to know about the incident. 

Therefore, his assertion that the accused persons had assaulted 

the informant, cannot be relied upon.  

16. Likewise, PW3, who has claimed to have seen the accused persons 

assaulting the informant, has stated that he did not go to the place 

of occurrence. He also stated that there were 30/40 people present 

at the place of occurrence. Prosecution did not examine any of 

persons who were present at the place of occurrence. 

17. The attendance of the PW, Smti Palinath Swargiary, could not be 

secured by the prosecution, even after repeated summonses, as 

her whereabouts was unknown.  

18. There is no medical evidence to show that the informant was 

injured. PW1, in her evidence has stated that the injured were 

being medically examined at Gohpur hospital, but there is no 

medical report and no M.O. was cited as a witness. PW3, has 

stated that he had seen blood oozing out from the back of the 

informant. However, there is no medical evidence to support his 

assertion. The absence of any medical evidence, makes the 

testimony of PW1 and PW3 doubtful.  

19. Another important aspect is that the FIR was lodged after a delay 

of 6 days. The prosecution did not explain the reason for the delay. 

The informant did not present any explanation for the delay. This 

gives rise to the possibility of improvement and concoction.  

20. Further, PW1, did not state that her modesty was being outraged 

by the accused persons.  
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21. In the light of the above, I find that the prosecution has not been 

able to prove the guilt of the accused persons u/s 448/352/354/34 

of IPC, beyond reasonable doubt. Hence, the accused persons are 

acquitted of the charge u/s 448/352/354/34 of IPC and are set at 

liberty forthwith  

22. The judgment is pronounced in the open court on this 07th of 

October, 2015.  The judgment is prepared under my hand and seal 

of this Court. 

23.  The case is, accordingly, disposed of. 

 

                                                                 (K.K. Sharma)   

                                                               S.D.J.M, Gohpur. 
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                            ANNEXURE 

LIST OF DOCUMENTS EXHIBITED BY THE PROSECUTION: 

 

EXT. 1: FIR 

 

 

                                                                      S.D.J.M(M), GOHPUR.                  

 


